PETITIONER’S ARGUMENT AND AUTHORITIES

COMES NOW the Petitioner and Guardian, and responds herein to Respondent’s oral request for trial briefs on issues related to the trial on the merits set for XXXX.   

I
Whether Petitioner may seek relief under 43 O.S. § 112.1A without bringing a paternity action.

Yes.  Pursuant to 10 O.S. § 552, dependant child, a child conceived by artificial insemination, shall be considered at law in all respects the same as a naturally conceived legitimate child of Respondent and Petitioner.

Yes.  Pursuant to 10 O.S. § 2, dependant child is the natural and legal daughter of Respondent.  Respondent and Petitioner were married and living together when dependant child was born.  Respondent received dependant child into his home upon her birth as his daughter.  Respondent has openly held dependant child out as his natural child from her birth to the present.  

Yes.  Pursuant to 43 O.S. § 112.1A, Respondent and Petitioner are the parents of dependant child and may be ordered by this Court to provide for the support of dependant child.
II
Whether Respondent may be determined the father of dependant child for the purpose of support pursuant to 43 O.S. § 112.1A.

Yes.  Pursuant to 10 O.S. § 552, dependant child, a child conceived by artificial insemination, shall be considered at law in all respects the same as a naturally conceived legitimate child of Respondent and Petitioner.


Yes.  Pursuant to 10 O.S. § 2, dependant child is the natural and legal daughter of Respondent.  Respondent and Petitioner were married when dependant child was born.  Respondent received dependant child into his home upon her birth as his daughter.  Respondent has openly held dependant child out as his natural child from her birth to the present.  

Yes.  Pursuant to 43 O.S. § 112.1A, Respondent and Petitioner are the parents of dependant child and may be ordered by this Court to provide for the support of dependant child.


Petitioner asserts that Respondent may be determined the father of dependant child and has an additional duty to support dependant child pursuant to 10 O.S. §§ 4 and 12.
III
Whether the Social Security payments received by dependant child because of Respondent’s prior employment may be credited against Respondent’s child support obligation.

No.  Pursuant to 43 O.S. § 118, the income of the dependant child is not a source of income of the Petitioner for child support computation purposes.

No.  Pursuant to 43 O.S. § 118, benefits received from means-tested public assistance are specifically excluded from the child support computation.

No.  Social Security benefits received by a child on account of the child’s own disability do not reduce the support obligation of Respondent.  Courts have held that the parents must continue their support obligation, rather than shift the burden to the public.  E.g., Hall v. Hall, 677 So.2d 91 (Fla.Dist.Ct.App. 1996); Hammett v. Woods, 602 So. 2d 825 (Miss. 1992); Hollister v. Whalen, 244 A.D.2d 650, 663 N.Y.S. 2d 918 (1997).


Petitioner argues that any Social Security dependency benefit received by dependant child pursuant to the employment of the Respondent should not be credited against the support obligation of Respondent for the following reasons:

1. Respondent paid taxes into Social Security and earned retirement credits.  The credits earned by Respondent were determined by the wages he earned and the length of time he remained employed – not by the number of dependents he claimed.

2. Respondent took early retirement; reducing his credits and retirement benefits.
3. Dependant child began receiving Social Security benefits because of her disability when she was over the age of 18 – prior to the divorce of Petitioner and Respondent.

4. The Social Security payments received by dependant child are not deducted from the benefits paid to Respondent: the Social Security benefits received by Respondent and how long Respondent will receive benefits are not impacted in any manner by the benefits paid to dependant child.
5. Respondent did not pay dollar-for-dollar into Social Security for the benefits received by dependant child.

6. The guardianship court and DHS/DDSD determine how the Social Security benefits received by dependant child are spent.

No Oklahoma case is analogous to the issues raised in this matter: adult disabled child, level of expenditures required for the care of dependant child, benefits paid to dependant child prior to divorce and continuing post-decree, stipulation by Respondent of his financial ability to pay child support, guardianship control of payments received by adult disabled child, disparate standards of living between Petitioner and Respondent, availability of means-tested public assistance for adult disabled child, reduction of state assistance for dependant child, and the appropriate standard of living for dependant child.
Nationwide the majority of courts have allowed the obligor a dollar-for-dollar child support credit for benefits paid to a dependent [Wilson v. Stenwall, 1992 OK CIV APP 34, 868 P.2d 1317, Nazworth v. Nazworth, 1996 OK CIV APP 134, 931 P.2d 86, Dye v. White, 1999 OK CIV APP 20, 976 P.2d 1267, Nero v. Nero, 2002 OK CIV APP 64, 48 P.3d 127].    Other courts consider the receipt of dependency benefits as a factor when determining the financial needs of the child.  Petitioner asserts the position taken by Oklahoma’s Supreme Court in Nibs v. Nibs, 1981 OK 25, 625 P.2d 1256.  The Nibs court upheld the trial court’s decision not to credit the noncustodial parent for benefits paid to the children pursuant to the obligor’s disability.  The Oklahoma Supreme Court acknowledged the discretionary right of the trial court to consider the circumstances of each case when computing child support.

IV
Whether Oklahoma Child Support Guidelines may be the basis for calculating support pursuant to 43 O.S. § 112.1A.

No.  Oklahoma’s legislature crafted the Child Support Guidelines to be guidelines – not the sole basis for calculating support.
No.  Numerous studies show that the standard of living of the noncustodial parent goes up after divorce, while the custodial parent’s standard of living goes down.  In the instant case, the discrepancy is greater because of the significant time and expense incurred in caring for dependant child.  Oklahoma’s Child Support Guidelines scarcely cover the basic level of expenditure for a normal child.  Oklahoma’s Child Support Guidelines come far short of the expenditure required by an adult disabled child requiring twenty-four hour care.


No.  Oklahoma’s legislature omitted any reference to Oklahoma’s Child Support Guidelines in 43 O.S. § 112.1A.  Instead of allowing the trial court to apply the guidelines, 43 O.S. § 112.1A specifically orders this Court to give special consideration to the following:

1. Any existing or future needs of the adult child directly related to the adult child’s mental or physical disability and the substantial care and personal supervision directly required by or related to that disability; 

2. Whether the parent pays for or will pay for the care or supervision of the adult child or provides or will provide substantial care or personal supervision of the adult child; 

3. The financial resources available to both parents for the support, care, and supervision of the adult child; and 

4. Any other financial resources or other resources or programs available for the support, care, and supervision of the adult child.   

43 O.S. § 112.1A(E)(1-4)
The above-listed factors are questions of fact to be resolved at trial.  Solely applying the guidelines to the stipulated incomes of the Petitioner and Respondent will not conform to the requirements of 43 O.S. § 112.1A, nor adequately provide for dependant child’s needs.  






Respectfully submitted,

Ann Wright Back, OBA #16807

Attorney for Petitioner/Guardian
406 South Boulder, Suite 400

Tulsa. Oklahoma   74103

Telephone: 918/599-0426
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